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INTRODUCTION

The hearing of the Discipline Committee took place on February 6, 7, and 8, 2017 in the
Yamnuska Boardroom of the APEGA Calgary Office at 2200 Scotia Centre, 700 - 2 Street SW
in Calgary, Alberta.

Appearances

The members of the Hearing Panel of the Discipline Committee ("the Hearing Panel") of the
Association of Professional Engineers and Geoscientists of Alberta ("APEGA"):

Mr. David Evans, P.Geol., Chair

Mr. Joe Kostler, P.Eng., Member

Mr. Alex Bolton, P.Geo., Member
Mr. Naser Rabbani, P.Eng., Member
Ms. Muriel Dunnigan, Public Member

Ms. Katrina Haymond and Ms. Lisa K. Martens, Legal Counsel for the Investigative Committee
of APEGA ("the Investigative Committee")
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Mr. Frank Boehres, APEGA Director of Investigations

Mr. Akinkunle O. Babalola, P. Eng.
Mr. Lee Carter, Legal Counsel for Mr. Babalola

Ms. Jessica Vandenberghe, P.Eng., M.Sc., APEGA Director of Enforcement and Permits

Mr. David Jardine, Independent Legal Counsel for the Hearing Panel of the Discipline
Committee

Opening of the Hearing — February 6, 2017

Preliminary Matters

1. The parties advised the Hearing Panel that there was no objection to the constitution of
the Hearing Panel.

53 Mr. Carter advised that there was one preliminary matter. He indicated that Mr. Babalola
wished to sit outside the hearing room when the other witnesses were testifying. After clarifying
that Mr. Babalola was aware that he was entitled to be present and to hear the witnesses, the
Hearing Panel agreed to Mr. Babalola's request to stay outside.

Opening Statement by Ms. Haymond

3. Ms. Haymond began by reviewing with the Hearing Panel the documents that the parties
had agreed would be redacted from the binder containing the Investigative Committee’s Index
and documents. The Binder containing the Investigative Committee’s documents set out in 54
tabs was entered by consent as Exhibit 1. Ms. Haymond then produced a binder containing

Mr. Babalola’s documents set out in 27 tabs and this Binder was entered as Exhibit 2.

4. A copy of the Notice of Hearing which set out the charges against Mr. Babalola was then
entered as Exhibit 3. The allegations of unprofessional conduct set out in the charges were as
follows:

1 On or about February to March 2012, Akinkunle O. Babalola, P. Eng.
("Babalola"), petroleum engineer, falsely or recklessly induced [N o

I o contribute $10,000 to an oil investment

scheme, particulars of which include:

a. Babalola induced | N o MM = corporation owned and
directed by [ to contribute $10,000 ("the Contribution") to an oil
investment scheme by informing Il that the Contribution was a
safe investment because the oil investment scheme was "100% doable"
and the Contribution would be fully refunded if the oil investment scheme
was not carried out;
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of the Engineering and Geoscience Professions Act, and contravenes one or more of
Rules of Conduct 3, 4 and 5 of APEGA's Code of Ethics.

5. Ms. Haymond briefly reviewed the charges and noted that only the matters specifically
identified in the charges were before the Hearing Panel. She then reviewed the witnesses that
she would be calling. She noted that the role of the Hearing Panel would be to determine
whether the charges were factually proven and, if so, whether the proven conduct was
unprofessional conduct as defined in section 44 of the Engineering and Geoscience Professions
Act ("the EGP Act"). Ms. Haymond then briefly reviewed section 44 of the EGP Act and Rules of
Conduct 3, 4, and 5 of APEGA’s Code of Ethics.

6. Ms. Haymond noted that in this case the issues do not arise directly from the practice of
engineering. She advised that the question for the Hearing Panel would be whether the conduct
occurred as alleged, and whether it was connected in some way to the profession of
engineering. She noted that even if the conduct was not related to the practice of engineering,
the additional question would be whether this conduct was more reprehensible as a member of
the engineering profession and whether the conduct was unprofessional conduct, given the
norms and expectations of the profession.

T Ms. Haymond concluded by noting that the burden of proof was on the Investigative
Committee. She advised that the Investigative Committee had to prove the allegations on a
balance of probabilities and noted that the member did not have to prove his innocence.

Opening Statement by Mr. Carter

8. Mr. Carter asked the Hearing Panel to note that the case did not involve any allegations
of unskilled practice and it did not involve engineering or the practice of engineering as defined
in the EGP Act. He noted that the matter in issue involved a business transaction and a
subsequent civil lawsuit. He pointed out that Mr. Babalola was not personally a party to either
the business transaction or the lawsuit. He suggested that the Hearing Panel was being asked
to discipline the member for conduct that was wholly outside of his professional practice.

9. Mr. Carter then reviewed the allegations contained in the Charges and related them to
the evidence he suggested the Hearing Panel would hear. He emphasized that the parties to
the oil transaction were businessmen who understood the nature of the transaction and did not
necessarily rely on the fact that Mr. Babalola was a professional engineer.

10. In respect to the second charge, Mr. Carter suggested that Mr. Babalola had no legal,
ethical or professional obligation to repay debts owed by a corporation and was entitled to rely
on the limited liability of his corporation. He suggested that the evidence the Hearing Panel
would hear would show that the allegations in this second charge were not supported by the
evidence of what actually happened. Finally, he submitted that even if the charges were
factually proven, the conduct did not rise to the notorious or criminal degree required for the
discipline committee to discipline a member acting wholly outside of his professional capacity.

In the Matter of the Engineers and Geoscientists Act R.S.A. 2000, c.E-11.1 Page 4 of 28
AND Akinkunle O. Babalola






intends to provide a basic outline of the events that resulted in this hearing, and will reserve any
detailed discussion of the evidence for when it considers each of the Charges and Particulars in
this matter.

Outline of the Events

16. While the evidence of the witnesses differed in some respects, and there were clearly
strong negative feelings between Mr. Babalola and some of the other witnesses, the Hearing
Panel finds that combined evidence of all the witnesses and the documents entered as exhibits
provided a basic outline of the events which resulted in this hearing.

17.  The complaint by _arose out of a transaction that was discussed
and then entered into in late February and early March 2012. The proposed transaction involved

the purchase of a tanker of D2 (a particular form of oil) in Rotterdam to be delivered to a

Nigerian company, represented by [ o = . I
]

18. Mr. Babalola through his company El-Parazim Groups Inc. was to implement the
agreement and to obtain the necessary letters of credit and financial instruments to facilitate the
transaction.

19. [ 2 been introduced to Mr. Babalola by N A of
these individuals were interested in becoming involved in oil and gas transactions. They had
discussions about entering into a transaction together. Mr. Babalola agreed to become part of
the transaction but indicated that he required $10,000 to be paid to help obtain the necessary
financing arrangements. | NG ¢ not have $10,000 so he approached
B - d asked him to invest in the transaction. |l was also involved in these
discussions.

20. [N <t with Mr. Babalola, [N B - d
I -\ <. The initial outline of the agreement was set out in an email from
Mr. Babalola of February 25, 2012 and later set out in a joint venture agreement and
participation agreement prepared by [IENEG - ycr. I o:id the sum
of $10,000 through his company [l to Mr. Babalola’s company, El-Parazim Groups Inc.

21. I D - - B - (| Understood that the agreement
was that [N corpany would receive a refund of his $10,000 if the transaction did
not proceed. Mr. Babalola agreed that the money was to be refunded, if after 45 days, he was
unable to arrange for the D2 to be "lifted" in Rotterdam.

22.  Shortly after the agreement was entered into, [ EGcGcTNNEEEE - I

became concerned about what they saw as a lack of progress in the transaction. On April 1,

2012, I <<t an cmail to Mr. Babalola advising that he and | I R

wished to cancel the agreement. On April 13, 2012, Mr. Babalola advised that “| have no
problem with the cancellation of the transaction”. Mr. Babalola confirmed that he would be
refunding the $10,000 without interest.
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Discussion and Consideration of the Charges

Standard of Proof

32. In coming to its decision in this matter, the Hearing Panel recognizes that the onus is on
the Investigative Committee to prove the factual allegations made in the Charges contained in
the Notice of Hearing to satisfy the “balance of probabilities” standard of proof. This standard of
proof requires that any allegation be proven as more probable than not. If some or all of the
factual allegations are proven, the Investigative Committee must also establish on the same
balance of probabilities standard of proof that the proven allegations constitute unprofessional
conduct or unskilled practice by Mr. Babalola.

33. This decision will therefore review the allegations, and the particulars of the allegations,
set out in each Charge and consider whether the evidence establishes whether it is more
probable than not that each factual allegation has been proven as required by the balance of
probabilities standard of proof. Based on its conclusions on the factual allegations, the decision
will then consider whether any proven allegations constitute unprofessional conduct or unskilled
practice.

Charge 1

34. Charge 1 (set out in Paragraph 4 above) alleges that “On or about February to March
2012, Akinkunle O. Babalola, P. Eng. ("Babalola"), petroleum engineer, falsely or recklessly
induced NN o I 0 contribute $10,000 to an oil
investment scheme”. It then provides five particulars of Mr. Babalola’s conduct. This decision
will review each of the five particulars to determine whether or not the allegations in the
particulars have been proven on a balance of probabilities. The decision will then consider
whether it has been proven on a balance of probabilities that the actions taken by Mr. Babalola
were false or reckless as alleged in the Notice of Hearing.

Particular 1 a: Babalola induced | NN o- B - corporation owned and directed
by Il to contribute $10,000 (“the Contribution") to an oil investment
scheme by informing [l that the Contribution was a safe investment
because the oil investment scheme was "100% doable" and the Contribution
would be fully refunded if the oil investment scheme was not carried out;

35. The evidence is clear and undisputed that | did provide $10,000 through his
company I zs part of an oil investment transaction. All of the witnesses, other than
B /' osc evidence dealt with his role in the subsequent civil claim, agree on this
point and it is supported by the documents in Exhibit 1 reviewed by the Hearing Panel. The
evidence is also clear that the $10,000 was provided to Mr. Babalola’s company, El-Parazim
Groups Inc. It is also clear and acknowledged that it was Mr. Babalola who indicated that he
required the $10,000 before he was prepared to carry out his role in the oil investment
transaction.
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I < tckes and agrees with [N that in the
event the buyer fails to purchase and pay for D2 pursuant to the Sale and Purchase

Agreement and the sum of $10,000 becomes refundable ||| EGTGGEGE
refund the sum of $10,000 with interest to [ NG

It was acknowledged and agreed that |G -- I

company.

42. In his evidence, Mr. Babalola indicated that after a couple of meetings about a potential
contract and how it could be executed he prepared the email of February 25, 2012 [Exhibit 1,
Tab 18] to set out the basic agreement. He stated: "So being an engineer, we --- we
theoretically agree on how the business was going to be structured"”. He also indicated that in
his opinion "after crossing my Ts and dotting my Is, | said the D2 deal is doable". Mr. Babalola
also acknowledged the portion of the email where he stated "This money is 100% refundable if,
within 45 days, your buyer don't lift D2 in Rotterdam." He advised that this was intended to
confirm that if he could not deliver the contract within 45 days, he would refund the investor's
$10,000 with applicable interest.

43. It is clear that it was Mr. Babalola who required the $10,000 investment to proceed with
the proposed oil investment transaction. It is also clear that I was assured by

Mr. Babalola directly at the meeting, and through I -nd by the February
25, 2012 email that the oil investment transaction was "100% doable" and that his $10,000
would be "100% refundable, if within 45 days, your buyer don't lift the D2 in Rotterdam."

44. Based on this evidence, the Hearing Panel therefore finds that it is more probable than
not that Mr. Babalola did induce [ NI o invest $10,000 through his company by
advising |IIIIIEEEEE that the Contribution was a safe investment because the oil investment
scheme was "100% doable" and the Contribution would be fully refunded if the oil investment
scheme was not carried out. This allegation has therefore been proven on a balance of
probabilities.

Particular 1 b: Babalola knew or ought to have known that the oil investment scheme was not
guaranteed and that the Contribution would not be fully refunded if the oil
investment scheme was not carried out

45. In his evidence, Mr. Babalola took the position that he was confident that he could carry
out his part of the transaction and that it was fully "doable". He also confirmed that he was
committed to refunding the $10,000 if he did not arrange for the delivery of the D2 in Rotterdam
within 45 days. He suggested that he had almost guaranteed the lifting of the oil in Rotterdam
when the contract was terminated after 23 days. He also suggested that the potential seller

identified by | NN =< not a legitimate supplier.

46. However, when Ms. Haymond asked whether Mr. Babalola had ever been involved in a

successful transaction prior to his meeting with | lGzGz@zN@Gand GGG
Mr. Babalola admitted that prior to meeting with | N an< I < had
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associated with arranging financing and that these funds would be spent and not be available to
return if the oil investment transaction was not complete. The Hearing Panel therefore finds that
Particular 1 b has been proven on a balance of probabilities.

Particular 1 c: The oil investment scheme was not actually carried out but Babalola failed to

ensure that ||l or I < ceived a full refund of the Contribution

52. While the witnesses disagree as to who was at fault, there is no dispute that the oil
investment transaction was not carried out and was fully terminated approximately 23 days after
it began. There is also no dispute that Mr. Babalola and El-Parazim Groups Inc. did not provide
a full refund of the $10,000 to [ o to his company Il The reasons for this,
and whether Mr. Babalola or his company were required to do this, were disputed, but it is clear
that [INIIIBEEE - d his company never received any portion of the $10,000 despite many
promises from Mr. Babalola that the money would be repaid.

53 Given these admitted facts, the factual allegation in Particular 1 ¢ has been proven on a
balance of probabilities.

Particular 1 d: In engaging in the conduct set out at 1(a) to (c), Babalola represented himself as
a professional engineer;

54. Al witnesses, except IINIIIEEE (who was not involved at this point), agree that, in
the discussions leading to the proposed oil investment transaction and the investment by
I \/r. Babalola stated that he was a professional engineer who had experience in
these types of oil transactions, he had the experience and financial backing to initiate and
facilitate this type of sophisticated oil transaction and to obtain the necessary financial
instruments necessary to securely facilitate transfers of funds to acquire the oil and to provide it
to the ultimate purchaser.

55. I dicated that he was introduced to Mr. Babalola by NN
who advised him that he needed some "seed money" of $10,000.00 for a "really good deal" and
that Mr. Babalola was an engineer in Calgary who had experience in these oil transactions.
I id not have any previous experience in investing in the oil industry.

56. | :G'ised that he met Mr. Babalola within a few days of February 25, 2012 at
the house of a lawyer named | NI o was going to help put the deal together.
I - tcd that Mr. Babalola said he was "the go-to guy" and that he was an engineer
and a professional who did this every day of the week. |IIIIEEIIE i ndicated that he was very
familiar with engineers and had worked with them for 30 years.

57. In response to a question from the Hearing Panel, about what he was told by

Mr. Babalola, I cntioned that "he represented himself as, you know, being a
racehorse, being the go-to guy" and stated that Mr. Babalola suggested he had contacts all over
the world, "accounts with banks all over the place”, "he knew guys in Malaysia, he knew guys in
Nigeria".
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58. M ndicated that he first met Mr. Babalola in 2009 or 2010. He was introduced to
Mr. Babalola by an acquaintance when he was trying to establish his consulting business.

Mr. Babalola showed him banking documentation that Mr. Babalola suggested showed that he
would be able to assist [ to get oil out of Nigeria. [JJIEllllindicated that there were a
number of meetings off and on after this first meeting.

59. -was asked for his impressions of Mr. Babalola when he met him. [ N N
advised that he knew Mr. Babalola was an engineer and he had been told that Mr. Babalola was
working on a project as an engineer. He also was shown documentation from a bank in New
York and told by Mr. Babalola that Mr. Babalola had facilitated these types of transactions in the
past. He was also told that Mr. Babalola was working on his own vessel transaction.

60. NG - iscd that I -ranged a number of meetings with

Mr. Babalola. At the meetings, Mr. Babalola stated that he was an engineer and that he had
done previous transactions involving crude oil and the financing of such transactions.

Mr. Babalola advised that he had a relationship with an American bank and had a line of credit
of $300,000,0007 with which he could obtain the necessary financial instruments to carry out the
proposed transaction as a SWIFT bank to bank transaction. He indicated that he had done such
transactions before.

61. In response to questions from Mr. Carter, Mr. Babalola described how he came to meet
N - how this contact led to a meeting with I e indicated that
he described at the meeting some past letters of credit, letters of guarantees that he had
received based on contacts and meetings he had with financial institutions. He indicated that he
did this to show his capacity to facilitate oil and gas transactions and not just that he was an

engineer. Mr. Babalola indicated that NI = been turned down by the [l

Il =nd did not have the financial capacity to obtain the necessary credit facilities.

62.  In his cross-examination, Mr. Babalola acknowledged that he advised | llland
I o his experience doing oil and gas transactions and stated that this was
evidence of his capability of what he had done in the past. He agreed that he advised them that
he was an engineer. He also agreed that he was clearly more experienced than [ N or

B i these transactions.
63.  Mr. Babalola also agreed that he told |l ad I 2t he had

the financial capability to provide the credit facility for the proposed transaction to go ahead. He
also agreed that he advised them that he needed $10,000 to proceed and said he suggested
that this was a processing fee.

64. It is therefore clear that throughout this proposed transaction, Mr. Babalola was
representing that he was a professional engineer who had prior experience in his work as an
engineer with an oil and gas transaction of the type that was being discussed. He was also

2 While [N - cd M:. Babalola stating that he had a $300,000,000 line of credit, Mr. Babalola
referred in his evidence to a $30,000.000 line of credit and the Hearing Panel accepts that the figure discussed was
likely $30,000,000.
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representing that out of this experience he had developed the knowledge, the contacts and the
access to financial arrangements that would enable him to facilitate and carry out the proposed
oil investment transaction.

65. The Hearing Panel therefore finds that that it is more probable than not that Mr. Babalola
represented himself as a professional engineer in his dealings in this matter, and that Particular
1 d has therefore been proven on a balance of probabilities.

Particular 1 e: Babalola knew or should have known that or relied on
Babalola's reputation as a professional engineer when making the Contribution

66.  While all the witnesses, except I 2greed that Mr. Babalola stated that he
was a professional engineer with experience in oil and gas and experience with transactions
such as the oil investment transaction that was proposed, there was disagreement on whether
this was a significant part of the discussion or whether | or his company relied on
Mr. Babalola's reputation as a professional engineer when making his $10,000 investment.

67. s asked to identify the factors that he considered in becoming involved
in the transaction and providing the $10,000 to Mr. Babalola and El-Parazim. He identified the
following factors:

e Mr. Babalola seemed to handle himself well and stated that he was a professional
engineer "who did it every day of the week";

« N - B o ught Mr. Babalola was good and the
lawyer, HIIIIl had no objection to him;

o I :2d worked with engineers a long time and understood that they have
an obligation to follow through;

e Mr. Babalola identified himself as an engineer and this reference appeared on
various documents and emails;

e The El-Parazim website indicated Mr. Babalola’'s background as a P.Eng. with an
extensive background in oil and gas and this was what he did for a living;

e The fact that Mr. Babalola was a P.Eng. was an important factor because it made
him credible to | b 2as<ed on his extensive experience in working with
engineers.

68. M =s asked for his impressions of Mr. Babalola when he met him. ||
advised that he knew Mr. Babalola was an engineer and he had been told that Mr. Babalola was
working on a project as an engineer. He also was shown documentation from a bank in New
York and told by Mr. Babalola that Mr. Babalola had facilitated these types of transactions in the
past. He was also told that Mr. Babalola was working on his own vessel transaction.
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76. In cross-examination, when he was asked by Ms. Haymond about his email of April 13,
2012 [Tab 24, Exhibit 1], he stated that after the contract was terminated "As a professional, you
take responsibility. It's not the end of the world. A man of integrity stands by his words."

77. On several occasions in his evidence, Mr. Babalola emphasized and contrasted his
education and experience with that of the other witnesses. He noted that "l don't know, the
mistake | did was that | didn't do due diligence on | lllbackground to know his level of
educational experience and how -- whether he knows how to handle contracts or not." He also
stated "l demonstrated some shallow understanding of contractual obligations..." and
"we were going to be the one to execute the contract our way because he had a proven track
record that he was not capable or competent to execute such contracts". Later he referred to
"the people that entered into the contract were probably because of their background or their
low -- their low experience".

78. A similar example occurred in cross-examination when Mr. Babalola stated:

| mean it's, to be honest with you, I'm sorry to say but - I s 2 cleaner, |
think he cleans, and [l think he works in the — on these things. So they might not
understand contractual obligations. They might not understand what a contract means.
And the way that they handled it was what was — what was — wasn’t making me feel
happy. And the best that | could do because the more we are on different pedestals.

79. Mr. Babalola's evidence shows that he perceived and presented himself as the expert —
the person with the education, professional status as an engineer and experience to structure
and carry out the transaction. He states that he made this clear to [ - d
that this was how the agreement was structured. This provides support for [ ENNNNIINGzGEGEG
evidence that Mr. Babalola presented himself as the "go-to guy" and that he was an engineer
and a professional who did this "every day of the week".

80.  Atthe hearing, Mr. Babalola saw himself and [ NN - IEEGEGEGEGEGEGEE
as "on different pedestals”. In the view of the Hearing Panel this provides support for the
evidence of NG N - I tH 2t Mr. Babalola did
emphasize his status as a professional engineer as an important part of why | NN cou'd
rely on Mr. Babalola and the assurances he gave.

81. Based on its assessment of this evidence, the Hearing Panel finds it more probable than
not that Mr. Babalola knew or should have known that | |}l was relying upon his
experience and reputation as a professional engineer as an important factor in making the
decision to invest his $10,000. Therefore, the Hearing Panel finds that Particular 1 e has been
proven on a balance of probabilities.

Charge 1 — Determination of whether Mr. Babalola acted "falsely or recklessly"

82. While the Hearing Panel has determined that each of the five particulars of Charge 1
have been proven on a balance of probabilities, the allegation in Charge 1 is that Mr. Babalola

“falsely or recklessly induced [ N of I 0 contribute

In the Matter of the Engineers and Geoscientists Act R.S.4. 2000, c.E-11.] Page 16 of 28
AND Akinkunle O. Babalola






that his company would refund the $10,000 in full if the transaction did not proceed. He made
these statements knowing that he intended to use the $10,000 to fund some of the steps
involved in trying to obtain the necessary credit facilities. Mr. Babalola presented himself as a
professional engineer who was an expert in structuring and implementing this type of
transaction with a proven track record and recognition by lenders of his capacity to complete
such transactions. Based on the evidence heard by the Hearing Panel, Mr. Babalola had no
reasonable basis for making these representations.

89. The evidence showed that it is more probable than not that these representations were
reckless and that they were intended to, and did, induce | It contribute $10,000.
The Hearing Panel has therefore concluded that the Investigative Committee has proven that it
is more probable than not Mr. Babalola "recklessly induced NN o-
I (o contribute $10,000 to an oil investment scheme".

90. The Hearing Panel has therefore determined that the factual allegations made in
Charge 1 have been proven on a balance of probabilities. The Hearing Panel must therefore
determine if the proven factual allegations constitute unprofessional conduct.

Has the Investigative Committee Proven Unprofessional Conduct in respect to Charge 1?

i. The Position of the Parties

91. Ms. Haymond noted that in this case the issues do not arise directly from the practice of
engineering. Ms. Haymond submitted that section 44 of the EGP Act did not require that the
conduct be related to the technical aspects of engineering or geoscience and that it was broad
enough to include conduct that might arise in activities not directly arising from the practice of
engineering. She advised that the question for the Hearing Panel would be whether the conduct
occurred as alleged, and whether it was connected in some way to the profession of
engineering. She noted that even if the conduct was not related to the practice of engineering,
the additional question would be whether this conduct was more reprehensible in a member of
the engineering profession. She also submitted that such conduct was unprofessional conduct,
given the norms and expectations of the profession.

92. Ms. Haymond suggested that in this case Mr. Babalola represented himself and
emphasized his designation as an engineer and a trustworthy professional. She noted that he
continued to confirm this in his testimony. She submitted that the evidence clearly showed that
the parties to the transaction placed their trust in Mr. Babalola in large part because he was a
professional engineer. She also submitted that the Code of Ethics was fundamental to the
profession and clearly suggested that members of the profession are required to elevate their
conduct to a higher standard in their dealings. She referred to Rules of Conduct 3 and 5 which
state that professional engineers "shall conduct themselves with integrity, honesty, fairness, and
objectivity in their activities" (Rule 3) and "will uphold and enhance the honour, dignity and
reputation of the profession” (Rule 5).
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100. The Hearing Panel finds that, in this case, while Mr. Babalola’s conduct did not arise
directly out of a practice issue, it was connected to the fact that Mr. Babalola was a professional
engineer. The Hearing Panel has determined that, in his dealings with | R | NN

Mr. Babalola represented himself as a professional engineer who had significant prior
experience and expertise in this type of oil transaction and this was an important factor in
inducing I to contribute his $10,000 in the oil investment. The Hearing Panel has
also found that Mr. Babalola recklessly made statements and assurances that he should have
known could not be made.

101. The Hearing Panel notes that Mr. Babalola acknowledged that in some of the documents
he sent on behalf of El-Parazim he stated that he was a professional engineer and that he used
this reference, and sometimes a reference to his master’s degree in engineering in his
communications. He also acknowledged that as a member of APEGA there was a higher
standard of integrity and honesty in his dealings with people. On this point he stated: "I've
always maintained that. | try to do that to the best of my ability."

102. The Hearing Panel finds that when a professional engineer presents himself as a
professional engineer and makes reckless statements to induce an individual to invest funds,
the professional engineer must be held to ethical and professional standards set out in the
Rules of Conduct contained in the Code of Ethics. Rule of Conduct 3 requires that a
professional engineer "shall conduct themselves with integrity, honesty, fairness, and objectivity
in their activities". Rule of Conduct 5 requires that a professional engineer "will uphold and
enhance the honour, dignity and reputation of the profession".

103. In the opinion of the Hearing Panel, the proven factual allegations in Charge 1 and its
five particulars prove on a balance of probabilities that Mr. Babalola breached both Rule of
Conduct 3 and Rule of Conduct 5. The reckless actions taken and assurances given by

Mr. Babalola to | v ere conduct that did not meet the requirements of integrity,
honesty, fairness and objectivity required by Rule of Conduct 3. In addition, these actions, taken
by an individual representing himself as a professional engineer failed to uphold the honour,
dignity and reputation of the profession as required by Rule of Conduct 5.

104. In the opinion of the Hearing Panel, this proven conduct and these proven breaches of
the Code of Ethics are serious enough to constitute unprofessional conduct under section 44 of
the EGP Act. In particular, the Hearing Panel finds that this proven conduct is detrimental to the
best interests of the public [section 44(1)(a)], contravenes the Code of Ethics [section 44(1)(b)]
and harms or tends to harm the standing of the profession generally [section 44(1)(c)].

105. The Hearing Panel therefore finds that Charge 1 has been proven and that Mr. Babalola
has engaged in unprofessional conduct.

Charge 2

106. Charge 2 (set out above at paragraph 4) relates to events that occurred after the oil
investment transaction was cancelled and a dispute arose between | company,
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112. Mr. Babalola was asked by Mr. Carter whether he returned the money. Mr. Babalola
stated that he did not return the money because without any discussion a civil action was
commenced against him. Mr. Babalola confirmed that he filed a Dispute Note and Counterclaim
to the civil claim that he received. He suggested that this was because the contract was
cancelled illegally by email alone and that he felt he was entitled to the costs he had incurred in
executing the contract. He estimated these costs at $27,500 which was the amount he claimed
in his counterclaim.

113.  After IIIIIEEEEE uitimately obtained a judgment from the Provincial Court in respect to
the Civil Claim, the evidence showed that there were extensive discussions between

Mr. Babalola and [IIIIIEEEEE r<oarding arrangements to pay the judgment. In his evidence
B o \vided details of ongoing communications with Mr. Babalola in which

Mr. Babalola continued to suggest that he would make arrangements to repay the debt.

I -tificd that none of these assurances or potential payment arrangements were
finalized and confirmed that no money was ever paid by Mr. Babalola or his company.

114. The evidence showed that these communications continued until Mr. Babalola sent an
email on March 15, 2016 [Exhibit 1, Tab 51]. In that email Mr. Babalola indicated that he had
become aware that his company had been struck and that since two years had passed "l am no
longer responsible or accountable for this old company.”

115. It is clear from this evidence that Mr. Babalola did assure either [ NN or
B o~ numerous occasions that he took responsibility for the refund of the $10,000. It
is also clear that Mr. Babalola did not make any payment to | NS o I ither
before or after the judgment was obtained in Provincial Court.

116. Mr. Carter pointed out that at all times it was El-Parazim Groups Inc. that received the
$10,000.00 and that the civil claim and the judgment were between IIIIland El-Parazim
Groups Inc. There was also evidence that by sometime in 2014 El-Parazim Groups Inc. was
effectively bankrupt and had no assets. Mr. Babalola confirmed that in 2014 El-Parazim Groups
Inc. was struck for failure to file annual reports because he could not afford the yearly charge
from his lawyers for preparing the annual reports. However, Mr. Babalola testified that he did not
become aware of this until early 2016 when he received a communication from the Canada
Revenue Agency.

117.  Particular 2 a alleges that Mr. Babalola "falsely or recklessly assured I or its
agent that he took responsibility for the refund of the Contribution [the $10,000]". There is no
doubt that Mr. Babalola did provide this assurance on numerous occasions after the agreement
concerning the oil investment was cancelled. However, the allegation is that these assurances
were made "falsely or recklessly".

118.  After carefully considering the evidence, the Hearing Panel has concluded that this
allegation is not proven on a balance of probabilities. There are a number of reasons for this
decision.
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explanation of why he would be able to claim these damages when he agreed to the
cancellation of the agreement.

126. The Hearing Panel is not prepared to make a finding that the counterclaim was frivolous
and that, as a result, Mr. Babalola's action filing it constituted unprofessional conduct. In the
opinion of the Hearing Panel, a decision that a pleading filed in court is frivolous is a decision
that should be reserved for the courts. The Hearing Panel also believes that any sanction for
filing a counterclaim determined by the courts to be frivolous should be left to the courts. As a
result, the Hearing Panel has dismissed this allegation.

Particular 2 c: After IIIIIEll won default judgment of $11,508.06 and the counterclaim was
struck, Babalola falsely informed the Court that |l c- I Had

changed the date of the hearing without advising El-Parazim of the new date and
therefore NI or B = s to blame for El-Parazim's failure to appear at

the trial

127. This particular alleges that after || ilillobtained a judgment in the civil action,

Mr. Babalola "falsely informed the Court that [}l o- B H=d changed the date of the
hearing without advising El-Parazim of the new date and that therefore | v as to blame
for El-Parazim’s failure to appear at the trial."

128. At the hearing there was no dispute that [ IIINIIIEEE o- behalf of I 2sked

Mr. Babalola to consent to an adjournment of the original trial date. Mr. Babalola provided an
email consenting to the adjournment and the adjournment was granted. Mr. Babalola confirmed
that he had agreed to this adjournment.

129. I 2dvised that subsequently the Provincial Court set a new trial date of

July 11, 2014. NI confirmed that on November 1, 2013 he sent an email to

Mr. Babalola advising him that the adjournment was granted and that the new trial date was July
11, 2014. He indicated that shortly after he sent the email, he received a reply from Mr. Babalola
who indicated "Thank you, thank you, sir. This has to be resolved. | will call you to discuss this
sometimes next few weeks, cheers." |- dvised that the practice of the Provincial
Court is to have the clerk’s office send out notices to the parties and that the clerk’s office would
use the address for service shown in the documents filed by the parties.

130. Mr. Babalola acknowledged receiving emails from [IIIEEEEEE 2bout the adjournment.
He also acknowledged receiving | < 2il of November 1, 2013 which stated:

Hi Kunle. The new court date is July 11, 2014 at 9:30 a.m. You'll receive a notice from
Court on this date.

131. Mr. Babalola stated that he did not attend court on July 11, 2014 because he took
I - =il with "a pinch of salt" and because he never received a notice from the
Court.
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139. In the opinion of the Hearing Panel, the public, APEGA and the Courts are entitled to
expect that a professional engineer will act with honesty and integrity. Providing a false affidavit
to the court is conduct that shows a serious lack of honesty and integrity. The Hearing Panel
has therefore determined that this particular has been proven on a balance of probabilities and
that it is more probable than not that Mr. Babalola made the false statements alleged in
Particular 2 c.

Does the proven allegation in Charge 2c constitute unprofessional conduct?

140. The Hearing Panel has determined that this proven allegation constitutes a serious
breach of Rule of Conduct 3 which requires that a professional engineer "shall conduct
themselves with integrity, honesty, fairness, and objectivity in their activities" and Rule of
Conduct 5 requires that a professional engineer "will uphold and enhance the honour, dignity
and reputation of the profession."

141. In the opinion of the Hearing Panel, these proven breaches of the Rules of Conduct of
the Code of Ethics are serious and constitute unprofessional conduct under section 44 of the
EGP Act. In particular, the Hearing Panel finds that this proven conduct is detrimental to the
best interests of the public [section 44(1)(a)], contravenes the code of ethics [section 44(1)(b)]
and harms or tends to harm the standing of the profession generally [section 44(1)(c).

Particular 2 d: On or around March 15, 2016, Babalola, after repeatedly promising refund of the
Contribution, informed I that El-Parazim had been struck or dissolved,

that BB no longer had legal recourse against El-Parazim, and that the only
way Babalola would refund any part of the Contribution was if withdrew
his complaint to APEGA against him

142. This allegation is based on the email that Mr. Babalola sent on or about March 15, 2016
[Exhibit 1, Tab 51]. There is no dispute that Mr. Babalola sent this email. There is also no
dispute about the contents of this email. In the email, Mr. Babalola advised "I have obtained a
CERTIFICATE OF DISSOLUTION from the Government of Alberta on El-Parazim Groups Inc.
Within the law | am off the hook and no longer responsible or liable as a former partner."

143. Later in the email Mr. Babalola stated:

I am NO longer responsible or accountable for this old company, however in good faith, |
am willing to pay you off $1000 Cdn in good faith in exchange for dropping all charges
against me.

This is the only offer | am giving in good faith due to the long this process has taken.
Condition based on signing my document & dropping all allegations against me.

144. Ms. Haymond asked Mr. Babalola if he had purposefully dragged the matter out until El-
Parazim was dissolved so that El-Parazim would not be responsible. Mr. Babalola denied that
this was his intention and noted that El-Parazim was struck in 2014 but he did not become
aware of this until 2016. The Hearing Panel notes that there was a Corporate Registry
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151.  Inrespect to Charge 2, the Hearing Panel has determined that Particulars 2 2 and 2 b
have not been proven and these allegations are dismissed. However, the Hearing Panel has
determinec that Particulars 2 ¢ and 2 d have beer: prov en on a balance of probabilities and that
the proven conduct is unprefessional. Therefore the Hearing Panel has concluded that Char ge 2
has been proven and that this proven conduct constitutes unprofessional conduct.

152,  The Hearing Panel is prepared to receive submissions from legal counsel for the
Investigative Committee and Mr. Babalola conceming what orders, if any, it should make
pursuant to sections 63 and 64 of the EGP Act. The Hearing Panel is prepared to receive these
submissions orally or in writing. After considering these submissions, the Hearing Panel will
issue a decision in writing setting out what orders, if any, it has made.

153.  The lawyers for the Investigative Committee and Mr. Babalola are instructed to contact
the independent legal counsel for the Hearing Panel to advise how they wish to provide
submissions and the independent legal counsel will then obtain instructions from the Hearing
Panel on the process to be followed.

Dated this _[.2— day of July, 2017

On behalf of the Hearing Panel of the APEGA Discipline Committee

David Evans, P.Geol., Chair Kostler, P.Eng., Member

(idey Bllon T

Alex Bottoﬁ, P.Geo., Member Naser REBbani, P.Eng., Member

i Pi AR ok Rt ek afad

Murie! Dunnigan, Pubiic Member’
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